
SAMPLE LETTER
Notice of Decision to Remove - Inability to Maintain Regular Work Schedule
This is notice that I have decided to remove you from your position of Administrative Assistant, GS-301-9, and the Federal service, in order to promote the efficiency of the service.

By letter dated January 20, 1997, Ms. I.M. Boss proposed that you be removed from your position and from the Federal service due to your inability to maintain a regular work schedule.  You were also informed of your right to respond to the proposal either orally, in writing, or both, and were given 21 days in which to make and/or submit your response. You submitted a written response on February 5, 1997, and I have given careful consideration to the issues you raised in your letter as well as the charges and evidence presented by the proposing official.

In your response, you indicated that the agency has an obligation to continue approving your leave under the donated leave transfer program, and when that is exhausted, to approve LWOP because your absences are due to a medical condition.  You noted that the Americans with Disabilities Act of 1990 protects you from removal because the agency is obligated to provide you with reasonable accommodation in the form of approved leave.  Finally, you indicated that your physician believes your condition of chronic asthma will be improving and you will not need as much leave in the future.
After reviewing your response, I contacted you and asked you to submit an updated medical report from your physician to support your statement that your condition has changed and that he believes there is an improved prognosis.  The February 20, 1997, notice from your doctor confirmed the diagnosis of chronic asthma and stated that there was no way to estimate the onset of asthmatic attacks nor the duration.  He indicated that he has recently adjusted your medication in the hopes of reducing the incapacitation you experience during attacks.  

The information in your response was not sufficient to overcome the evidence presented by the proposing official and I believe that your removal for inability to maintain a regular work schedule would promote the efficiency of the service.  Your absences are having a negative impact on the work of the office and have resulted in missed deadlines and backlogs of work.  I cannot continue to approve overtime for other staff nor is the hiring of a temporary employee a solution.  Based on the medical information submitted by your treating physician, there is no likelihood of a change in your medical status at any time in the near future.  Although the doctor indicated that he hoped a change in medication would reduce the level of incapacitation during your asthma attacks, he did not indicate that the absences would be any less frequent than those you are currently experiencing.

In determining that it is necessary to remove you from your position, I have considered lesser actions such as suspension or demotion but neither are appropriate.  I am well aware that you are not absent by choice and, therefore, a disciplinary action would serve no purpose. I realize that your performance has been good during the first few years that you were with our organization, but your current inability to be at work on a regular basis overshadows past performance.  Since this action is not disciplinary in nature, previous adverse actions taken against you were not relevant to my decision.  I appreciate that you wish to stay on the job but you have offered no viable means of accommodating your condition other than a continuing approval of leave without pay.  As I have stated, that is not possible due to the negative impact your absences are having on the organization.  Further, nothing in the Americans with Disabilities Act nor the leave transfer program requires your supervisor to continue approving leave when medical documentation supports that the condition causing your absences is chronic and there is no reasonable expectation of improvement in the near future.    

My decision to remove you from your position and from the Federal service is a final one and the effective date of the removal action will be March 30, 1997.  

You have the right to either appeal this action to the Merit Systems Protection Board (MSPB) or to grieve this action through the negotiated grievance procedure, but you may not use both procedures.  Attached is a copy of the MSPB appeals form and a copy of the MSPB regulations, for your information.  Your appeal may be filed immediately after the effective date of March 30, 1997, but must be filed no later than 30 calendar days after the effective date of this action and should be addressed to: MSPB Washington Regional Office, Number 2 Skyline Place, Suite 1109, 5203 Leesburg Pike, Falls Church, Virginia 22041-3473. 

Also attached for your information is a copy of the negotiated grievance procedures found at Article 26 of the Collective Bargaining Agreement between Local R4-XX and the agency.  Should you choose to grieve the removal action, follow the timeframes and procedures outlined in Article    for submission of your grievance.

If you wish to file an application for disability retirement with the U.S. Office of Personnel Management, please contact

Ms. Teri Paffrath at 727-2604.    Ms. Paffrath will provide you with information concerning your potential disability benefits and application procedures, as an employee covered under the Federal Employees’ Retirement System (FERS).  Your application for disability retirement must be received by the U.S. Office of Personnel Management no later than one year from the date of your separation.

I am requesting that you sign and date the acknowledgment copy of this memorandum as a record that you received it.  Your signature does not mean that you agree or disagree with the contents of the memorandum and, by signing it, you do not forfeit any of your grievance or appeal rights.                
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