DECIDING OFFICIAL INFORMATION





The Merit Systems Protection Board (MSPB), a Federal adjudicatory agency, issued a major decision (Douglas v. VA concerning its authority to review and mitigate penalties imposed by agencies in adverse action decisions.  While not all of the following factors apply in every case, supervisors must consider the relevant factors given the circumstances of the individual case.  These factors should not be evaluated in a mechanistic way, but with practical realism.  According to the Board, the ultimate burden is on the agency to persuade the MSPB of the appropriateness of the penalty.  The Board has the authority to mitigate the penalty if the discipline imposed is arbitrary or capricious, or unreasonable.  Following are the guidelines (issued by the Board) explaining the typed of factors supervisors should consider in selecting the penalty:





1.  The nature and seriousness of the offense and its relation to the employee’s duties, position, responsibilities, including whether the offense was intentional or technical or inadvertent, or was committed maliciously or for gain, or was frequently repeated.





2.  The employee’s job level and type of employment, including supervisory or fiduciary role, contacts with the public and prominence of position.





3.  The employee’s past disciplinary record.





4.  The employee’s past work record, including the length of service, performance on the job and dependability.





5.  The effect of the offense upon the employee’s ability to perform at a satisfactory level and its effect upon the supervisor’s confidence in the employee’s ability to perform assigned duties.





6.  Consistency of the penalty with those imposed on other employees for the same or similar offenses.





7.  Consistency of the penalty with the Table of Penalties.





8.  The notoriety of the offense or its impact upon the reputation of the agency.





9.  Potential for the employee’s rehabilitation.





10. The clarity with which the employee was on notice of any rules that were violated in committing the offense, or had been warned about the conduct in question.





11. Mitigating circumstances surrounding the offense such as unusual job tension, personality problems, mental impairment, harassment, or bad faith, malice, or provocation on the part of others involved in the matter.





12. The adequacy and effectiveness of alternative sanctions to deter such conduct in the future by the employee or others.








�
INSTRUCTIONS TO OFFICIAL DESIGNATED TO HEAR EMPLOYEE’S RESPONSE








1.  Recommend you review the notice of the action to which employee will reply.





2.  If the employee desires to make a personal reply, make yourself available within the time limit given to the employee for the reply.





3.  You are not required to respond to any questions presented to you by either the employee or the employee’s representative during the meeting.





4.  During the course of the employee’s personal reply, you may ask questions if the employee’s response appears to refute any or all of the reasons provided by the proposing supervisor so that you may resolve or identify any conflicting testimony.





5.  Avoid any attempt by the employee to have you obtain information on the employee’s behalf.





6.  The right of reply includes the opportunity for the employee to submit evidence or affidavits on his or her behalf.  If the employee does not present any evidence or affidavits in his or her behalf, you may want to ask if the employee intends to submit any evidence.





7.  If an oral reply is presented to you, you must make a written record of the reply, summarizing the proceedings.  If possible, get the employee representative to certify that the summary is correct and sign a statement to that effect.





8.  Give full and careful consideration to any replies given by the employee.  Provide to the Civilian Personnel Advisory Center (CPAC) the following information in written form:





	a.  Your decision on the determination indicating:





		(1) Why you are sustaining the original determination (or why you are granting the employee’s request).





		(2)  Any reasons which are not supported and therefore resolved in the employee’s favor.





	b.  Copies of all replies made by the employee to include a summary of the oral reply.





	c.  An SF-52 to initiate the action should your decision be to impose a suspension or removal penalty


